United Sta tes Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 1928 

No. 489 



JANE ALLEN WASHINGTON, LEGATEE, 

APPELLANT, 


vs. 


GEORGE ALFRED FISHER, EXECUTOR. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED DECEMBER 14, 1928. 


PRINTED FEBRUARY 8, 1929. 







Court of Appeals of the District of Columbia 

OCTOBER TERM, 1928 

No. 4890. 


JANE ALLEN WASHINGTON, LEGATEE, 

APPELLANT, 


GEORGE ALFRED FISHER, EXECUTOR. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

( 

Will of Annette (Nettie) Blake, filed January 3, 1927, James 
Tanner, Register of Wills D. C., clerk of probate court, 

admitted to probate March 10, 1927. 

Consent under Rule 14, filed April IS, 192S, Theodore Cogs¬ 
well, Register of Wills D. C„ clerk of probate court. 

First and final account of George Alfred Fisher, executor, 
filed March 19, 192S, Theodore Cogswell, Register of Wills 
D. C., clerk of probate court, ai?proved and passed April 

19, 192S. 

Affidavit, filed June 13, 1928, Theodore Cogswell, Register of 

Wills D. C., clerk of probate court. 

Legatee’s petition for rule to show cause, filed June 19, 192S, 
Theodore Cogswell, Register of Wills D. C., clerk of 

probate court, petition denied by Mr. Justice Gordon. 

Amended first account of George Alfred Fisher, executor, 
filed May 28, 1928, Theodore Cogswell, Register of Wills 
D. C., clerk of probate court, approved and passed August 

20, 1928. 

Affidavit of executors, filed June 13, 1928, Theodore Cogswell, 

Register of Wills D. C., clerk of probate court. 


Original Print 


Judd & Detweeler (Inc.), Printers, Washington, D. C., January 14, 1929, 











INDEX 


Original Print 


• • 

11 

Motion to set aside approval of and passing of executor’s 
amended account and notice of motion, tiled August 31, 
1928, Theodore Cogswell. Register of Wills D. C., clerk of 


probate court. 20 IS 

Legatee’s affidavit in support of motion, tiled August 31, 

192S, Theodore Cogswell, Register of Wills D. C., clerk 

of probate court. 29 20 

Order overruling motion to set aside approval of amended 
first account, filed September 0, 192S, Theodore Cogswell, 

Register of Wills D. C., clerk of probate court. 31 21 

Assignment of errors, filed September 20. 1928, Theodore 

Cogswell, Register of Wills I). C„ clerk of probate court. 32 22 

Designation of record, filed September 26, 1928, Theodore 

Cogswell, Register of Wills D. C.. clerk of probate court.. 34 23 

Counter designation of record on behalf of appellee, filed 
September 28, 1928, Theodore Cogswell, Register of Wills 

D. C„ clerk of probate court. 30 24 

Certificate of Theodore Cogswell, Register of Wills. 37 25 








j 

i 

i 

G>urt of Appeals of the District of Columbia 


No. 4890. 

Jane Allen Washington, Legatee, 


George Alfred Fisher, Executor. 


1 Filed Jan. 3,1927. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court. j 

Last Will and Testament of Annette (Nettie) Make. 

I, Annette (Nettie) Blake, unmarried, of Washington, 
District of Columbia, do make, publish and declare (this my 
Last Will and Testament, hereby revoking any other wills 
or testamentary writings by me heretofore made. 

I. After the payment of my just debts and funeral ex¬ 
penses, I give and bequeath the following legacies: i 

To Jane Allen Washington (widow), 142 Heckman Street, 
Southeast, Washington, D. C., one thousand ! dollars 
($1,000). ! 

To Nettie Baltimore, my great niece, daughter of| Louisa 
D. and Armistead Baltimore, formerly of Philadelphia, five 
hundred dollars ($500). | 

To the Abyssinia Baptist Church, of New York City, two 
hundred dollars ($200). 

To St. Paul’s A. M. E. Church, of Washington^ D. C., 
one hundred dollars ($100). j 

To Rose Lee Jones, now living at 2411 California! Street, 
Northwest, Washington, D. C., one hundred dollars! ($100). 

To Pauline and Hilda Fisher, children of Rev. | George 
Alfred Fisher, 111 Heckman Street, Southeast, Washing¬ 
ton, D. C., fifty dollars ($50) each. 
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II. All of tlie rest and residue of my property and estate 
of which I mav be the owner at the time of my death, I de- 
vise and bequeath to said Jane Allen Washington abso¬ 
lutely. 

2 III. I appoint the Rev. George Alfred Fisher of 
Washington, D. C., Executor of this my will. 

In testimony whereof I have hereunto set my hand and 
seal this 15th dav of November, 1926. 

ANNETTE BLAKE, [seal.] 

Signed, sealed, published and declared by the above 
named testatrix, Annette (Nettie) Blake, as and for her 
Last Will and Testament in our presence, who, in her pres¬ 
ence, at her request and in the presence of each other, have 
hereunto signed our names as witnesses. 

MARY PAULINE FLANNERY. 
i ISABEL GAUTIER FLANNERY. 

3 Filed Jan. 3,1927. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court. 

Form No. 1. 

Supreme Court of the District of Columbia, Holding- 

Probate Court. 

District of Columbia, To wit: 

On this 3rd day of January, A. D., 1927 personally ap¬ 
peared John E. Larson who on oath says that he does not 
know of any will or codicil of Annette Blake (Nettie) late 
of said District, deceased, other than the instrument of 
writing hereunto annexed dated November 15th, 1926; that 
he received the same from the Vaults of McKenney & 
Flannery and that said Annette Blake (Nettie) died on or 
about the 25th dav of December, 1926. 

JOHN E. LARSON, 

Address: 902 Hibbs Bldg. 

Sworn to and subscribed before me on the day aforesaid. 

THEODORE COGSWELL, 

Deputy Register of Wills for the District of 

i Columbia, Clerk of the Probate Court. 
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4 In the Supreme Court of the District of Colutnbia, 

Holding Probate Court. 

! 

I 

District of Columbia, To wit: 

On this 12th day of January, A. D. 1927 personalty ap¬ 
peared Mary Pauline Flannery and Isabel Gautier Flan¬ 
nery, who on oath say that they are all of the subscribing 
witnesses to the foregoing paper-writing dated the 15tjh day 
of November, A. D. 1926, purporting to be last will and tes¬ 
tament of Annette Blake, deceased, late of the District of 
Columbia, that the Testatrix therein named signed said 
Will in their presence that said Testatrix published; pro¬ 
nounced and declared the same to be her last will and testa¬ 
ment ; that at the time of so doing said Testatrix was, to the 
best of affiants ’ apprehension, of sound and disposing pnind, 
and capable of executing a valid deed or contract; and that 
affiants’ names as witnesses to the aforesaid Will! were 
signed in the presence and at the request of Testatrix and 
in the presence of each other. 

MARY PAULINE FLANNERY. 
ISABEL GAUTIER FLANNEBY. 

j 

j 

Sworn to and subscribed before me on the day aforesaid. 

JOHN A. SHIEL, j 
Deputy Register of Wills for the District of i 

Columbia, Clerk of the Probate Court. 

(Endorsement: Will of Annette (Nettie) Blake, filed 
Jan. 3,1927. James Tanner, Register of Wills, D. C.,| Clerk 
of Probate Court. Admitted to Probate Mar. 10, 1927.) 

5 Form No. 151. 

Consent under Rule 14 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

i 

No. 35427. 

j 

In re Estate of Annette Blake, Deceased. 

i 

I, the undersigned, Jane Allen Washington, 142 Heck¬ 
man St., Southeast, Washington, D. C., residuary legatee, 
of the estate of Annette Blake, deceased, No. 35427, Hereby 

i 

!' 
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consent to the allowance of the commission of S per cent, 
amounting to $303.82, claimed in the First and Final ac¬ 
count filed in the above cause on March 19th, 1928. 

In testimony whereof I have hereunto signed my name 

and affixed mv seal this — dav of-, A. D. 1928. 

JANE ALLEN* WASHINGTON, [seal.] 

Call for new notice. 

(Endorsement: Consent under Rule 14. Filed Apr. 18, 
1928. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

(Here follow diagrams marked pages 6 and 7.) 

8 Residue down for distribution under the 
terms of Item II of the will: 

To Jane Allen Washington, 4 shares American 


Tel. & Tel. Co. stock, appraised at 148. $592.00 

Cash. 394.88 


$986.88 

District of Columbia, ss : 

I, George Alfred Fisher, Executor of the Estate of An¬ 
nette Blake, deceased, do solemnly swear that the foregoing 
account is just and true, and that I have bona fide paid, 
or secured to be paid, the several sums for which I claim 
credit and allowance. 

GEORGE ALFRED FISHER. 


Subscribed and sworn to before me this 18th day of April, 
1928. 


JOHN A. SHEIL, 
Deputy Register of Wills. 


In the Supreme Court of the District of Columbia, Holding 

Probate Court. 


On this 19th day of April, A. D. 1928, the foregoing ac¬ 
count, being now presented for approval, the same is, after 
examination by the Court, approved and passed. 

WM, HITZ, 

Justice. 
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(Endorsed: First and Final Account of George Alfred 
Fisher, Executor. Filed Mar. 19, 1928. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court^ Ap¬ 
proved & passed Apr. 19, 1928.) 

9 Affidavit. j 

District of Columbia, ss : 

I, John E. Larson, being first duly sworn, deposes and 
say that I am a member of the bar of the Supreme! Court 
of the District of Columbia and that I am the attorniey for 
George Alfred Fisher, Executor of the Estate of Annette 
Blake, deceased; that on June 12th, 1928, I personally 
mailed, postage prepaid, by registered mail, (registry re¬ 
ceipt whereof is hereto attached), a letter notifying Jane 
Allen Washington, residuary legatee under the will of the 
above decedent, of the filing in this cause of an Ano[ended 
First Account of the Executor, copy whereof is hereto an¬ 
nexed as a part hereof, and that said letter was mailed to 
said Jane Allen Washington at 142 Heckman Street, |S. E., 
Washington, D. C., her last known place of residence. 

JOHN E. LARSON. 

I 

j 

Subscribed and sworn to before me this 13th day of June, 
1928. j 

[Seal of Bertha P. Isaacs, Notary Public, District 

Columbia.] 

BERTHA P. ISAACS, I 

Notary Public. 

I 

(Postmark of) Washington (Central Sta.) D. Cl Reg¬ 
istered Jun. 12, 1928. 

_ * i 

Receipt for Registered Article No. 124510. 

Registered at the Post Office indicated in Postmark. 

Fee paid — cents. Class postage —. 

Accepting employee will place his initials in space ap¬ 
plicable below, to indicate indorsement, etc. 

Return Receipt Requested. 

Delivery restricted to addressee in person or order. 

Return receipt demanded —. 

Spl. Del’y. 

POSTMASTER, 

Per-. 
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Complete record of registered mail is kept at the post 
office, but the sender should write the name of the addressee 
on back hereof as an identification. Preserve and submit 
this receipt in case of inquiry, of application for indemnity. 

Registry Fees and Indemnity.—Domestic letters and 
sealed parcels indemnified for $50 or less, 10 cents; for over 
$50 and not in excess of $100, 20 cents; domestic second- 
class, not indemnified, 10 cents; domestic third-class, in¬ 
demnified up to $25, 10 cents; articles addressed to foreign 
countries, regardless of class or indemnity, 10 cents. Claims 
must be filed with postmasters within one year from date 
• of mailing. 

10 John E. Larson, Attorney and Counsellor at Law, 
902 Hibbs Building, Washington, D. C. 

Mrs. Jane Allen Washington, 

142 Heckman St. S. E., 

Washington, D. C. 

Dear Madam: 

Estate of Annette Blake, Deceased, Adm. No. 35427, Sup. 

Ct. D. C. 

This is to notifv vou that I have filed an Amended First 
Account of George Alfred Fisher, Executor of the Estate 
of Annette Blake, deceased, Administration No. 35,527, and 
that on May 28th, 1928, 1 mailed a copy of said Account to 
your attorney, W. C. Martin, Esquire. 

The principle differences between said Amended First 
Account and the First and Final Account of the Executor 
filed in the above cause on March 19,1928, are as follows: 

In said Amended First Account it is shown that the 
legacy of $500 bequeathed to Nettie Baltimore under Item 
I of the will of the decedent has not been paid. 

Instead of distributing the entire estate at this time, the 
Executor is reserving in said Amended First Account the 
sum of $150 to defray his expenses in locating said Nettie 
Baltimore and to cover costs of future accounting, etc. 

The Amended First Account shows the payment of Exec¬ 
utor’s commissions of $303,82 which were claimed and al- 
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; 

lowed in the First and Final Account and no additional 
commissions are claimed in said Amended First Account. 

Said Amended First Account will be presented tor ap¬ 
proval to the Supreme Court of the District of Columbia, 
holding Probate Court, on the 20th day of June, 192?. 
Yours very truly, 

JOHN E. LARSON] 

Attorney for George Alfred Fisher , Executor. 

i 

i 

(Endorsement: Affidavit. Filed Jun. 13,1928. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

11 Legatee’s Petition for Rule to Show Cause. 

The petition of Jane Allen Washington respectfully 
shows to the Court: j 

1. That she is a citizen of the United States andja resi¬ 
dent of the District of Columbia and files this petition in 
her own right. 

2. That by the terms of the last will and testament of 
the above named decedent your petitioner was bequeathed 
a specific pecuniary legacy of $1,000.00, and was also!named 
as residuary legatee. Said will was duly admitted to pro¬ 
bate and record, on the 10th day of March, 1927, {George 
Alfred Fisher, the executor named therein qualified as such 
by giving an undertaking in the penalty of $—. 

3. That on the 9th day of April, 1928, said exeeutbr filed 

herein his first and final account to which, as required 
by Rule 14 of said probate court your petitioner consented, 
whereupon said account was approved and passed!by the 
Court on the 19th day of April, 1928. j 

4. That said account was intended by said executor as 
his first and final account, is evidenced by the fact that 
he thereafter proceeded to pay the legatees, with one ex¬ 
ception, the specific amounts due them by the terms of the 
will, including the amount shown by said final account to 
be due and payable to your petitioner as residuary legatee. 

As Nettie Baltimore, a legatee is a non-resident &nd her 
whereabouts, if living, appears to be unknown, the 

12 $500.00 legacy due her is still in the hands of the said 
executor. 
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5. About May 10th, 1928, the said Executor called at peti¬ 
tioner’s residence and handed her the four shares of stock 
bequeathed to her by said will, and his check as executor, 
for $1394.88 dated April 14th, 1928, and payable to her 
order, which check was in full payment of the $1,000.00 
specific pecuniary legacy due petitioner by the term of 
said will, and the $394.88 due her as residuary legatee as 
shown by said final account of said executor. 

At the time said executor handed your petitioner said 
shares of stock and check, he also handed her receipts to 
be signed in duplicate and showing that she had received 
all that was due her as shown by the said first and final 
account as approved and passed by the court. Also at the 
same time the said executor demanded that petitioner give 
him her personal check for $36.00—$25.00 to be used in 
covering publication and expenses which he would have to 
incur in order to locate Nettie Baltimore, the non-resident 
legatee, and pay her the $500.00 due her, and $11.00 to pay 
for bond which he would have to give in order to retain 
the said $500.00 Until Nettie Baltimore could be found. 

For reasons which she considered good and sufficient, 
your petitioner declined to sign the said receipts and to 
give said executor her personal check for the amount he 
demanded to be used by him for the purposes hereinabove 
stated, and then hnd there informed him that she would not 
do so until she had seen and consulted her attorney, W. 
C. Martin. 

At this the said Executor became very indignant and 
said that he would stop payment of the check. 

A day or two thereafter petitioner conferred with her 
attorney, who thereafter (May 17, 1928) addressed a letter 
to John E. Larson, Esquire, the Executor’s attorney of 
record in this cause, a copy of which letter marked “ J. A. 
W. Exhibit No. 1”, is filed herewith and made a part of 
this petition. 

13 Thereafter petitioner was informed by her attor¬ 
ney, that the Executor’s attorney, Mr. Larson, had 
called and discussed the matter with him, and that among 
other things the executor’s attorney stated that his client 
was greatly displeased by petitioner’s refusal to sign said 
receipts when presented to her, and to pay, especially the 
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| 

$25.00, on account of expenses which his client would have 
to incur in order to find the said absent legatee; that his 
client would, in the circumstances, insist upon petitioner 
paying more, and that he (Mr. Larson) would insist that 
petitioner pay $50.00 instead of the $25.00 first demanded 
by said executor, and that if petitioner refused to give her 
check for said amount out of her personal fund arid sign 
the duplicate receipts as presented, he would not onfy have 
the payment of the check stopped, but would file a new or 
supplemental account in which he would charge against the 
estate an amount sufficient to pay all the expenses his client 
might incur in his effort to find the absent legatee! 

6. Sometime about the 10th or 11th of May, 192$, peti¬ 
tioner deposited said check for $1,394.88 to her credit in 
the Second National Bank. In a letter dated May 14,1928, 
the Cashier of said bank notified petitioner’s attorney that 
the payment of said check had been stopped. Acting under 
the advice of her attorney, petitioner signed said duplicate 
receipts for said four shares of stock and the check for the 
$1394.88, and the same were enclosed to Mr. Larson, with 
a letter addressed to him by petitioner’s attorney! under 
date of May 25, 1928. A copy of said letter marked “J. 
A. W. Exhibit No. 2” is filed herewith as a part hereof. 

7. Notwithstanding petitioner signed and returned to 
said executor’s attorney said duplicate receipts, nearly a 
month since, showing that she had received said four; shares 
of stock and the $1394.88 due her as shown by said final ac¬ 
count approved and passed by the Court, the said Execu¬ 
tor still refuses to withdraw Ms objection to the payment 

of the check given petitioner as aforesaid. 

14 8. On or about May 28, 1928, the said executor 

filed an amended first account in which he reserves 
the sum of “150.00 to defray the expenses in locating Net¬ 
tie Baltimore, the absent legatee and to cover cost of fu¬ 
ture accounting, etc.” These amounts including the court 
costs incident to this proceeding are evidently interided to 
exhaust the $394.88, which was paid to petitioner aS resid¬ 
uary legatee, as shown by said first and final account. 

9. Your petitioner is advised that said Executor was 
without legal right to demand that she give him her per- 

2—4890a I 
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sonal cheek for $36.00 for the purpose hereinabove set 
forth; that the fact that he is Executor of said estate gives 
him no legal right whatever to expend such amount or 
amounts as he may desire to cover the expenses of find¬ 
ing the absent legatee, and charge the same to the estate 
and thus reduce, or completely exhaust, the amount due 
petitioner as residuary legatee; that in the circumstances 
of this case, the plain duty of the Executor is to inform the 
Court the reason Tor his inability to pay Nettie Baltimore 
the $500.00 legacy due her, and take an order from the 
Court, authorizing and directing him to pay said amount 
into the Registry of the Court; that said Executor was 
wholly without legal authority to stop as he has done, the 
payment of petitioner’s specific legacy of $1,000.00; and 
that as a pecuniary legacy bears interest from the date it 
is due, said executor should be required to pay personally, 
interest on said $1,394.88, from the date he stopped the 
payment thereof. 

The premises considered, your petitioner prays: 

1. That a rule be issued against said Executor, George 
Alfred Fisher, requiring him to appear in this honorable 
Court on a day stated in said rule and show cause, if any 
he has 

(a) Why he should not forthwith allow the payment of 
the check for $1,394.88 which he gave the petitioner, Jane 

Allen Washington, in payment of the specific and 
15 residuary legacies due her as shown by the first and 
final account filed herein and approved and passed 
by the Court April 19, 1928. 

( b ) Why he should expend the sum of $25.00, $50.00, 
$150.00 or any other amount in locating Nettie Baltimore, 
the absent legatee, and charge the amount thus expended 
against the $394.88 amount due petitioner as residuary leg¬ 
atee as shown by the final account filed herein April 19, 
1928. 

( c ) Why, being unable to find the said Nettie Baltimore, 
he should not petition the Court for an order authorizing 
him to deposit the $500.00 due the said Nettie Baltimore, 
into the registry of the Court, and thus make the settle¬ 
ment and his account final in fact and in law. 
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{d) Why he should not he required to pay petitioner, 
Jane Allen Washington, interest on the $1,394.88, the 
amount of the legacy due and paid to her by said Gfeorge 
Alfred Fisher, Executor, the payment of which he stopped 
as set forth in her petition. 

(e) And that petitioner be granted such further! and 
other relief as the case may require and to the Court may 
seem just and right. 

JANE ALLEN WASHINGTON. 

WM. C. MARTIN, 

" i 

Attorney for Petitioner. 

i 

District of Columbia, ss : 

i 

i 

I, Jane Allen Washington, do solemnly swear that I have 
read the foregoing petition by me subscribed and knota the 
contents thereof; that the statements of fact therein made 
upon my personal knowledge are true, and those therein 
made upon information and belief, I believe to be true. 

JANE ALLEN WASHINGTON. 

I 

Subscribed and sworn to before me this 18 day of June, 
A. D., 1928. | 

| 

[Seal William H. Jackson, Notary Public, District of 
Columbia. My commission expires Sept. 3, 1929.] 

WM. H. JACKSON, j 

Notary Public, D[ C. 

\ 

16 J. A. W. Exhibit No. 1. I 

I 

! 

(Copy.) 

May 17, 1928. 

Mr. John E. Larson, 

Hibbs Building, 

Washington, D. C. j 

In re Estate of Annette Blake, Deceased, j 

! 

Dear Sir; 

j 

As you are the attorney of record in the above entitled 
cause, I most respectfully invite your attention to the fol¬ 
lowing; 
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When the Rev. George Alfred Fisher, executor of the es¬ 
tate of the above named decedent, delivered to Mrs. Jane 
Allen Washington, a legatee, a check for $1,394.88, and the 
four shares of stock of the American Telephone and Tele¬ 
graph Co. (Thursday last, I think) he also handed her two 
receipts for her to sign, in which it was set forth that said 
sum and the stock were the portion of the estate due her as 
shown by the first and final account filed in said cause 
March 1*9, 1928. At the same time the Rev. Fisher de¬ 
manded that Mrs. Washington give him her check for $36.00 
—$11.00 for a new bond for the $500.00 retained by him for 
Nettie Baltimore, and $25.00 to cover the costs of publish¬ 
ing for her. 

Suffice it to sav that for reasons which she considered 
good and sufficient, Mrs. Washington declined to give her 
check for said amount and purpose, and informed Rev. 
Fisher that she would not sign the receipt until she had 
consulted her attorney. 

Several months since, Mrs. Washington retained me to 
look after her interest in the final settlement of this case, 
whereupon sometime the latter part of February or the 
first of March last, I entered my appearance as her attor¬ 
ney. Notwithstanding this fact, and the further fact that 
she had informed him several times before that she had an 
attorney, the Rev. Fisher seemed very much vexed when 
she refused to give him her check for the $36.00, or sign 
the receipts before she had seen and consulted her attor- 
nev. 

Upon examination of the check and receipts, I found 
that the cheek was for $1,394.88—$1,000.00, the amount of 
the specific pecuniary legacy, and $394.88 payable to Mrs. 
Washington as residuary legatee. 

Now, as the $500.00 due and payable to the absent lega¬ 
tee, the said Nettie Baltimore, is still in the hands of the 
said executor, and its payment to my client as residuary 
legatee is dependent upon whether the said Nettie Balti¬ 
more is dead, and being dead left no heirs, who, under the 
law in force in this jurisdiction, would be entitled to the 
legacy, I fail to appreciate any proper reason why the 
executor should demand and my client should pay out of 
her personal fund, the $36.00 demanded by the executor. 
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Suppose Nettie Baltimore should be found alive. Ho\f and 
by whom will my client be reimbursed for the $36.00! paid 
the executor for bond and publication ? j 

17 Suppose upon an investigation it be ascertained 
that she is dead, would not her heirs, if any, be 
legally entitled, in the order provided in Section 374 of the 
Code of Law for the District of Columbia, to her legacy, as 
said legacy does not, it appears, by the terms of the will, 
lapse and thereby fall within the residuary clause? 

Why it is necessary for the executor to pay $11.00 to 
obtain a new bond, when his present bond as executor is 
still good? And why is it necessary for him to pay $11.00 
for a new bond to secure the future payment of $500.00, 
when the same company that signed his executor’s bond 
would readily sign the new bond (If one was really neces¬ 
sary for $5.00? 

The account just passed and approved in this cause, is 
certainly the “first” account; but whether it is “final” de¬ 
pends. My client is ready to sign receipts if the “final” 
is stricken out; or if the executor will petition the court for 
an order allowing him to pay the $500.00 into the Register 
of the Court, and so deposits it, then his account will both 
in fact and law, be final, unless assets other than those for 
which he has already account, hereafter come to his fyands. 

I am just in receipt of a letter from the Second National 
Bank informing me that the payment of the check for the 
$1,394.88 hereinabove referred to, has been stopped, j 

As my client is clearly entitled to her money the payment 
of which, in the circumstances, the executor has no: legal 
right to stop, I shall forthwith on behalf of my client!, peti¬ 
tion the court for a rule against the executor requiring him 
to show cause j 

1. Why he should not withdraw his objection to the pay¬ 
ment of said check. 

2. Why he demended that Mrs. Jane Allen Washington 
should give him a check for $36.00 for the purposes herein 
above stated. 

3. Why the $500.00 legacy now held by him pending the 

finding of the said Nettie Baltimore should not be deposited 
in the Registry of the Court. ; 

I 

; 

i 

i 

I 
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In respect to the matters above set forth, I feel quite 
certain that the Rev. George Alfred Fisher has acted with¬ 
out your knowledge or contrary to your advice. 

Yours very respectfully, 

(Signed) WM. C. MARTIN, 

Aft if. for Mrs. Jane Allen Washington. 

IS J. A. W. Exhibit No. 2. 

(Copy.) 

' May 25, 1928. 

Mr. John E. Larson, 

Attorney at Law, 

Hibbs Building, 

Washington, D. C. 

Dear Sir : 


In re Annette Blake’s Estate. 

Referring to the above mentioned case I have to inform 
you that I have gone over with Mrs. Washington the mat¬ 
ters recently discussed bv us with result as follows: 

1. She has signed and I am returning herewith the dupli¬ 
cate receipts recently handed her by the Executor showing 
payment by him of the $1,000.00 specific pecuniary legacy, 
the $394.SS residuary legacy and the four (4) shares of 
stock of the American Telephone and Telegraph Company. 

2. As she is herself investigating and making diligent in¬ 
quiry to determine the whereabouts of Nettie Baltimore, 
the absent legatee, she declines to give to the Executor her 
cheek for any amount to be used in the expenses he may 
incur while making investigation for the same purpose. 

3. Now, that the duplicate receipts have been signed by 
Mrs. Washington and I am returning the same to you, if 
upon their receipt, the executor still withholds the payment 
of the check, I shall be forced to file a petition setting forth 
all the facts, and crave the court to issue a rule against the 
executor requiring him to show cause why he should not be 
ordered forthwith to consent to the payment of said check. 

If the bank on which the check has been drawn, is not 
permitted by the executor to be paid to Mrs. "Washington 
through the Second National Bank, on or before Monday 
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next, I shall conclude that he declines to do so, arid will 

leave the matter to be determined bv the court. 

* 

Verv respeetfullv, 

(Signed) * WM. C. MARTIN,! 

Attorney for Mrs. J. A. Washington. 

I 

(Endorsement : Legatee’s Petition for Rule to j Show 
Cause. Filed Jun. 19, 1928. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. Petition denied 
by Mr. Justice Gordon. Cogswell. 6/20/28.) 

19 Administration No. 35,427. In re Estate d>f An¬ 
nette Blake, Deceased. Filed Jun. 19, 1928. ! Theo¬ 
dore Cogswell, Register of Wills, D. C., Clei'k of Probate 
Court. Legatee’s Petition for Rule to Show Cause. | Peti¬ 
tion denied by Mr. Justice Gordon. Cogswell, 6/20/28. 
Filed Jun. 19,1928. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. Wm. C. Martin, Attorney 
at Law, 503 D Street, N. W., Washington, D. C. I 

(Here follow diagrams marked pages 20, 21 & 22.) 

I 

23 District of Columbia, ss: 

I, George Alfred Fisher, Executor of the Estate of An¬ 
nette Blake, deceased, do solemnly swear that the forjegoing 
account is just and true, and that I have bona fide paid, or 
secured to be paid, the several sums for which Ij claim 
credit and allowance. 

GEORGE ALFRED FISHER. 


Subscribed and sworn to before me this 13th dav of June, 

1928. * | 

VICTOR S. MERSCH, 

Deputy Register of Wills. 

| 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 


On this 20th day of August, A. D. 1928, the foregoing ac¬ 
count, being now presented for approval, the same is, after 
examination by the Court, approved and passed. Orhitting 
$52.00 from commission on unpaid legacies. 

WILLIAM HITZ,| 

Justice. 





16 


J. A. WASHINGTON VS. G. A. FISHER, EXR. 


(Endorsement: Amended First Account of George Al¬ 
fred Fisher, Executor. Filed May 28, 1928. Theodore 
Cogswell, Register of Wills, I). C., Clerk of Probate Court. 
Approved & passed Aug. 20, 1928.) 

24 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Administration No. 35427. 

Estate of Annette Blake, Deceased. 

Affidavit. 

District of Columbia, ss: 

I, George Alfred Fisher, being first duly sworn, depose 
and say that I am the Executor of the Estate of Annette 
Blake, deceased; that on March 19th, 1928, I filed a First 
and Final Account in the above cause, showing that there 
was distributable to Jane Allen Washington, the residuary 
legatee under the will of the above decedent, the sum of 
$986.88, consisting of four shares of American Telephone 
& Telegraph Company stock appraised at $592 and $394.88 
cash; that prior to the filing of said Account, I made in¬ 
quiries of various people concerning the whereabouts of 
one Nettie Baltimore, to whom was bequeathed the sum of 
$500 under Item I of the will of said decedent, but was un¬ 
able to obtain any definite information concerning her; 
that prior to the filing of said First and Final Account, I 
acquainted said Jane Allen Washington, with whom I was 
on friendly terms, with the fact that I had been unable to 
find said Nettie Baltimore and told her that I would be 
willing to file said First and Final Account and make final 
distribution of the estate provided she would give me a 
check in a sufficient sum to defray any expenses in locating 
said Nettie Baltimore; that said Jane Allen Washington 
agreed to give me a check for such purpose and thereupon 
I filed said First and Final Account; that after the approval 
of said First and Final Account, I handed said Jane Allen 
Washington four shares of American Telephone & Tele¬ 
graph Company stock and a check for $1,394.88, which 

25 sum was in payment of the specific legacy of $1,000 
bequeathed to said Jane Allen Washington under 
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I 

Item I of the will and of the cash shown in said Fiyst and 
Final Account to be payable to her as residuary legatee; 
that I left with said Jane Allen Washington form of Receipt 
for said stock and cash and requested her to execute the 
same and return it to me; that when I called for said re¬ 
ceipt, said Jane Allen Washington refused to sign the same, 
although she had received the stock and cash abo\ J e men¬ 
tioned, advising me that her attorney had instructed her 
not to sign the same; that prior to this time, I was unaware 
that said Jane Allen Washington had employed an attorney 
to represent her; that I thereupon stopped payment on said 
check for $1,394.88 and advised said Jane Allen Washington 
that I would not release said check for payment uijitil she 
signed a proper receipt and gave me a check to coVer my 
expenses in locating the missing legatee, as she had agreed 
to do; that I was thereafter informed by said Jane Allen 
Washington, through her attorney, W. C. Martin, Esquire, 
that she would not give me a check for such purpose, al¬ 
though she did deliver to me an executed receipt for the 
four shares of stock and $1,394.88 cash; that thereupon, 
acting upon the advice of my attorney, I filed herein an 
Amended First Account showing that the legacy of $500 
bequeathed to said Nettie Baltimore had not been paid and 
reserving the sum of $150 to defray my expenses in locating 
said legatee and to cover the costs of future accounting, 
etc.; and that I filed said Amended First Account iiji order 
to prevent the residuary legatee from compelling! me to 
defray the expenses of locating the missing legatee! out of 
my own funds, when it is appropriate and just that such 
expenses should be charged against the estate. 

GEORGE ALFRED FISHER. 

Subscribed and sworn to before me this 13th day of June, 
1928. I 

VICTOR E. MERSCH, 

Deputy Register of Wills and 

Clerk of the Prohate Cpurt. 

\ 

(Endorsement: Affidavit of Executor. Filed Jim. 13, 
1928. Theodore Cogswell, Register of Wills, D. C.L Clerk 
of Probate Court.) 


3—4890a 
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26 Motion to Set Aside Approval and Passing Execu¬ 

tor’s Amended Account . 

Comes now Jane A. Washington by W. C. Martin, her 
attorney, and moves the Court to vacate and set aside the 
Order approving and passing the Executor’s amended ac¬ 
count filed herein on the following grounds: 

1. That the said Jane A. Washington received notice of 
the filing of said amended account, and before any action 
whatever was taken therein by the Court, she filed herein, 
through her attorney, a petition for a rule against George 
Alfred Fisher to appear and show cause: 

(a) Why he should not forthwith allow the payment of 
the check for $1394.88 which he gave the petitioner, Jane 
A. Washington, in payment of the specific and residuary 
legacies due her as shown by the first and final account 
filed herein and approved and passed by the Court April 
19, 1928. 

(b) Why he should expend the sum of $25.00, $50.00, 
$150.00 or any other amount in locating Nettie Baltimore, 
the absent legatee and charge the amount thus expended 
against the $394.88 amount due petitioner as residuary le¬ 
gatee as shown bv the final account filed herein April 19, 
1928. 

( c ) Why, being unable to find the said Nettie Bal- 

27 timore, he should not petition the Court for an Order 
authorizing him to deposit the $500.00 due the said 

Nettie Baltimore^ into the Registry of the Court, and thus 
make the settlement and his account final in fact «nd in 
law. 

(d) Why he should not be required to pay petitioner, 
Jane Allen Washington, interest on the $1394.88, the 
amount of the legacy due and paid to her by said George 
Alfred Fisher, Executor, the payment of which he stopped 
as set forth in her petition. 

2. That the said petition for the Rule to Show Cause 
was presented to the Court, presumably, in Chambers by 
the Register of Wills in the absence of petitioner’s coun¬ 
sel, and without his having an opportunity to be heard by 
the Court. 
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3. That whether a Rule to Show Cause based upon facts 
such as are set forth in said petition, shall issue, is a! mat¬ 
ter which rests in the discretion of the Court after! peti¬ 
tioner’s counsel has had an opportunity to be heard by the 
Court. In this case no such opportunity was given.; 

4. That the said Jane A. Washington has never; con¬ 

sented to the said amended account and her objections to 
the same are fully set forth in her said petition for the Rule 
to Show Cause filed herein. j 

5. The presenting, approval, and passing of said amended 

account were without the written consent of the said! Jane 
A. Washington, as required by the Rule of the Couft, or 
notice to her counsel, of the time such action would be 
taken. i 

6. That the allowance claimed by the executor i|n the 
said amended account to be used for the purposes therein 
set forth, is improper and contrary to the law and; prac¬ 
tice which obtain in cases of this character. j 

28 7. That an examination of the record and the facts 

in this case, it will appear that the Order approv¬ 
ing said amended account was improvidentlv granted. 

W. C. MARTIN, | 

Attorney for Jane Allen Washington. 

John E. Larson, Esq., Attorney at Law, 902 Hibbs Building, 
Washington, D. C., Attorney for George Alfred Fisher. 

Sir: 


Please take notice that the above Motion will be;called 
for hearing before the Justice holding the Probate | Court 
at Ten o’clock A. M., Tuesday, September 4th, 1928, or 
as soon thereafter as counsel can be heard. 

W. C. MARTIN,! 

7 ! 

Attorney for Jane Allen Washington. 

Service accepted this — day of August A. D. 1928. 

j 

Attorney for George A. Fisher,,Exr. 

\ 

(Endorsement: Motion to set aside approval of and 
passing of Executor’s Amended Account and Notice of Mo¬ 
tion. Filed Aug. 31, 1928. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court.) 


i 
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29 Legatee’s Affidavit in Support of Motion. 

District of Columbia, ss: 

I, Jane Allen Washington, being first duly sworn say, 
as I knew as well as George Alfred Fisher, the executor, 
knew, and he knew that I knew as well as he, that the lega¬ 
tee, Nettie Baltimore, was a nonresident and her where¬ 
abouts unknown, he had no occasion to tell me, and I un¬ 
qualifiedly deny that before the filing of his first and final 
account, he informed me of his inability to find said absent 
legatee, and that I agreed to give him a check for any 
amount, or for any purpose whatever in connection with 
this or anv other case; and the statement made to that ef- 
feet in his affidavit is absolutely untrue. The first and only 
time the said George Alfred Fisher informed me that he 
wanted me to give him money to pay such expenses as he 
might incur in trying to locate the absent legatee, was 
when he handed me the four shares of stock, and his check 
as executor for $1,394.88, which represented the $1,000 spe¬ 
cific legacy and the $394.88, residuary legacy to which I was 
entitled as shown by the Executor’s first and final account, 
to the correctness of which he made oath; to which I gave 
my written consent as required by the Rule of the Court, 
and which had been examined and approved and passed by 
the Court. 

After handing me the shares of stock and the check, the 
said George Alfred Fisher demanded that I give him 

30 my check for $36.00—Twenty-five ($25.00) Dollars 
to cover such expenses as he might incur in trying 

to find the absent legatee, Nettie Baltimore, and Eleven 
($11.00) Dollars to pay cost of renewing his bond in order 
to hold the $500.00 pending the finding of the absent legatee. 
I flatly refused to give him a check or pay the sum de¬ 
manded, and my reasons for so doing, as well as for de¬ 
clining to sign the duplicate receipts then, are fully set 
forth in my petition filed in this cause, which petition I 
crave that the Court will permit to be read in connection 
with this affidavit, and in support of my Motion at the 
hearing thereof to set aside and vacate the Order approv¬ 
ing and passing the said executor’s amended account. 

i JANE ALLEN WASHINGTON. 
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' i 

i 

i 

Subscribed and sworn to before me this 30th day of Au¬ 
gust, A. D., 1928. | 

I 

[Seal Clarence W. Tignor, Notary Public, District of 
Columbia.] 

CLARENCE W. TIGNOR, j 

Notary Public, D. C. 

j 

(Endorsement: Legatee’s Affidavit in Support of Mo¬ 
tion. Filed Aug. 31, 1928. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court.) 

31 Filed Sep. 6, 1928. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. | 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. j 

I 

i 

Administration No. 35427. 

I 

Estate of Annette Blake, Deceased. j 

Order. \ 

j 

Upon consideration of the motion filed herein on the 31st 
day of August, 1928, by Jane A. Washington to set jaside 
the approval and passing of the Amended First Account 
of George Alfred Fisher, Executor of the Estate of An¬ 
nette Blake, deceased, and after argument of counsel, it is, 
by the Court, this 6th day of September, 1928, adjudged 
and ordered that the said motion be, and the same hereby 
is, overruled. 

WILLIAM HITZ, j 

Justice. 

I 

I 

Counsel for Jane A. Washington, legatee, noted in jopen 
court an appeal to the Court of Appeals, and the court 
fixed the bond at $50.00. | 

W. H., Justice. 

(Endorsement: Order overruling Motion to set aside ap¬ 
proval of Amended First Account, Filed Sept. 6, 1928. 
Theodore Cogswell, Register of Wills, D. C., Clerk of |Pro- 
bate Court.) 
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32 Filed Sep. 26,1928. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia. 

Administration No. 35427. 

In re Estate of Annette Blake, 'Deceased. 

Assignment of Errors. 

It is respectfully submitted the Court committed error 
in this cause in the following: 

1. The Court erred in approving and passing the 
Amended First Account filed by the Executor for the sole 
purpose of reserving the sum of $150.00 to be expended by 
him for the purposes set forth in said account and in his 
affidavit, without first obtaining leave of the Court so to do, 
the first and final account having been approved and passed 
and the Executor having thereafter received no assets other 
than those set forth in said first and final account. 

2. The Executor’s first and final account having been 
approved and passed, the Court erred in approving and 
passing the Executor’s Amended First Account which au¬ 
thorized the expenditure of the said sum of $150.00 for the 
purpose set forth therein, in the absence of a petition on 
the part of the Executor to reopen the said first and final 
account, and giving notice of same with time for filing ob¬ 
jections by Jane Allen Washington, the only party in in¬ 
terest. 

3. The Court erred in denying the issuance of a Rule to 
Show Cause based on the petition of Jane Allen Washing¬ 
ton, praying relief as set forth therein, without granting 
to counsel for her the right of being heard on said peti¬ 
tion. The Court also erred in not granting the issuance of 
the same. 

4. The Court erred in denying the issuance of the afore¬ 
said Rule to Show Cause without said denial being incor¬ 
porated in the form of a formal order to which counsel 

might have properly excepted. 

33 5. The Court erred in overruling the motion of 

Jane Allen Washington, supported by affidavit, to 
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; 

i 

vacate and set aside the approving and passing of the 
amended first account of executor, authorizing the expendi¬ 
ture of the sum of $150.00 for the purpose stated ip said 
account, on the grounds set forth in said motion. 

6. The Court erred in failing to sustain the said Motion. 

W. C. MARTIN, 

GEO. E. C. HAYES, | 
Attorneys for Appellant. 

i 

(Endorsement: Assignment of Errors. Filed Sep. 26, 
1928. Theodore Cogswell, Register of Wills, D. C., ■ Clerk 
of Probate Court.) 

| 

34 Filed Sep. 26, 1928. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Proabte Court. 

In the Supreme Court of the District of Columbia. 

! 

I 

Administration No. 35427. 

In re Estate of Annette Blake, Deceased. ! 

i 

Designation of Record. I 

The appellant having perfected an appeal to the | Court 
of Appeals of the District of Columbia, in the above en¬ 
titled cause, respectfully requests the Clerk of this j Court 
to prepare for and make part of the transcript of record in 
this cause the following papers and proceedings: 

1. Copy of will filed January 12, 1927. j 

2. Copy of consent under Rule 14 of Jane Allen Wash¬ 
ington. 

3. Copy of first and final account as approved and passed 

by Court, April 19, 1928. 

W. C. M. [4. Copy of Statement of Amended Ac¬ 
count, filed May 28, 1928.] * j 

5. Copy of Affidavit of attorney under Rule 14, filed June 

13, 1928. | 

6. Copy of Petition of Jane Allen Washington for Rule 
June 19th. 

7. Copy of Memorandum of Register of Wills with nota¬ 
tion of Court thereon as to denial of issuance of Rjule. 


[•Words and figures enclosed in brackets erased in copy.] 
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8. Copy of Amended First Account of executor showing 
same as approved and passed. 

9. Copy of Motion of Jane Allen Washington to vacate 
and set aside amended first account of executor heretofore 
approved and passed. 

10. Copy of Affidavit of Jane Allen Washington in sup¬ 
port of foregoing motion. 

35 11. Copy of order overruling motion to set aside 
approved amended first account with notation of ap¬ 
peal noted. 

12. Assignment of Errors. 

13. This designation. 

W. C. MARTIN, . 

GEO. E. C. HAYS, 
Attorneys for Appellant. 

Service of copy of the above Designation of Record ac¬ 
cepted this 26th dav of September, 1928. 

JOHN E. LARSON, 
Attorney for Executor. 

(Endorsement : Designation of Record. Filed Sep. 26, 
1928. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

36 Filed Sepi 28,1928. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration, No. 35427. 

Estate of Annette Blake, Deceased. 

Counter Designation of Record on Behalf of Appellee. 

Now comes George Alfred Fisher, Executor of the Estate 
of Annette Blake, deceased, appellee in the above-entitled 
cause, and designates parts of the record to be included in 
the transcript in addition to those designated by appellant, 
such additional parts being deemed necessary and material 
for a determination of the questions raised on appeal, 
namely: 


I 
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1. Affidavit of Executor filed June 13, 1928, accompany¬ 
ing Amended First Account. 

2. This designation. i 

JOHN E. LARSON, ! 
Attorney for Executor, Appellee. 

(Endorsement: Counter Designation of Record on Behalf 
of Appellee. Filed Sep. 28,1928. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

37 Form No. 82. j 

Supreme Court of the District of Columbia, Holding a I Pro¬ 
bate Court. 


District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 36, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Pr()bate 
Court, in case No. 35427, estate of Annette (Nettie) Blake, 
deceased, wherein Jane Allen Washington, legatee, is ap¬ 
pellant and George Alfred Fisher, Executor, is appellee, 
the same constituting a full, true and correct transcript of 
record of proceedings had in said cause according to the 
Designations of counsel filed therein and made a j part 
hereof. 

I 

I further certify that the bond for appeal, in the penalty 
of Fifty dollars, was duly filed by said appellant, and ap¬ 
proved by said Court on the 21st day of September, Al. D. 
1928. 


In testimony whereof I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 11th dhy of 
December, A. D. 1928. 

* _ i 

[Seal Supreme Court of the District of Columbia,; Pro¬ 
bate Jurisdiction.] 

THEODORE COGSWELL, j 
Register of Wills for the District of Columbia, \ 

Clerk of the Probate Court. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4890. Jane Allen Washington, legatee, vs. George Al¬ 
fred Fisher, executor. Court of Appeals, District of Co¬ 
lumbia. Filed Dec. 14, 1928. Henry W. Hodges, clerk. 

(5321) | 





